
IN THE SUPREME COURT OF NORTH CAROLINA 

**************** 

ORDER AMENDING THE RULES FOR MEDIATED 

SETTLEMENT CONFERENCES AND OTHER SETTLEMENT 

PROCEDURES IN SUPERIOR COURT CIVIL ACTIONS 

 

Pursuant to subsection 7A-38.1(c) of the General Statutes of North Carolina, 

the Court hereby amends Rule 4 of the Rules for Mediated Settlement Conferences 

and Other Settlement Procedures in Superior Court Civil Actions. 

* * * 

Rule 4. Duties of Parties, Attorneys, and Other Participants in Mediated 

Settlement Conferences 

(a) Attendance. 

(1) Persons Required to Attend.  The following persons shall 

attend a mediated settlement conference: 

a. Parties to the action, to include the following: 

1. All individual parties. 

2. Any party that is a nongovernmental entity shall be 

represented at the mediated settlement conference 

by an officer, employee, or agent who is not the 

entity’s outside counsel and who has been 

authorized to decide whether, and on what terms, to 

settle the action on behalf of the entity, or who has 

been authorized to negotiate on behalf of the entity 

and can promptly communicate during the 

conference with persons who have decision-making 

authority to settle the action; provided, however, 

that if a specific procedure is required by law (e.g., a 

statutory pre-audit certificate) or the entity’s 

governing documents (e.g., articles of incorporation, 

bylaws, partnership agreement, articles of 

organization, or operating agreement) to approve 

the terms of the settlement, then the representative 

shall have the authority to negotiate and make 

recommendations to the applicable approval 

authority in accordance with that procedure. 
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3. Any party that is a governmental entity shall be 

represented at the mediated settlement conference 

by an employee or agent who is not the entity’s 

outside counsel and who: (i) has authority to decide 

on behalf of the entity whether and on what terms 

to settle the action; (ii) has been authorized to 

negotiate on behalf of the entity and can promptly 

communicate during the conference with persons 

who have decision-making authority to settle the 

action; or (iii) has authority to negotiate on behalf of 

the entity and to make a recommendation to the 

entity’s governing board, if under applicable law the 

proposed settlement terms can be approved only by 

the entity’s governing board. 

 Notwithstanding anything in these rules to 

the contrary, any agreement reached which involves 

a governmental entity may be subject to the 

provisions of N.C.G.S. § 159-28(a). 

b. A representative of each liability insurance carrier, 

uninsured motorist insurance carrier, and underinsured 

motorist insurance carrier, which may be obligated to pay 

all or part of any claim presented in the action.  

Each carrier shall be represented at the mediated 

settlement conference by an officer, employee, or agent, 

other than the carrier’s outside counsel, who has the 

authority to make a decision on behalf of the carrier, or who 

has been authorized to negotiate on behalf of the carrier, 

and can promptly communicate during the conference with 

persons who have decision-making authority. 

c. At least one counsel of record for each party or other 

participant whose counsel has appeared in the action. 

(2) Attendance Required Through the Use of Remote 

Technology.  Any party or person required to attend a mediated 

settlement conference shall attend the conference using remote 

technology; for example, by telephone, videoconference, or other 

electronic means.  The conference shall conclude when an 

agreement is reduced to writing and signed, as provided in 

subsection (c) of this rule, or when an impasse is declared.  

Notwithstanding this remote attendance requirement, the 

conference may be conducted in person if: 

a. the mediator and all parties and persons required to attend 

the conference agree to conduct the conference in person 
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and to comply with all federal, state, and local safety 

guidelines that have been issued; or 

b. the senior resident superior court judge, upon motion of a 

party and notice to the mediator and to all parties and 

persons required to attend the conference, so orders. 

(3) Scheduling.  Participants required to attend the mediated 

settlement conference shall promptly notify the mediator after 

designation or appointment of any significant problems that they 

may have with the dates for conference sessions before the 

completion deadline, and shall inform the mediator of any 

problems that arise before an anticipated mediated settlement 

conference session is scheduled by the mediator.  If a scheduling 

conflict in another court proceeding arises after a conference 

session has been scheduled by the mediator, then the participants 

shall promptly attempt to resolve the conflict under Rule 3.1 of 

the General Rules of Practice for the Superior and District Courts, 

or, if applicable, the Guidelines for Resolving Scheduling 

Conflicts adopted by the State-Federal Judicial Council of North 

Carolina on 20 June 1985. 

(4) Excusing the Attendance Requirement.  Any party or person 

may be excused from the requirement to attend a mediated 

settlement conference with the consent of all parties and persons 

required to attend the conference and the mediator. 

(b) Notifying Lienholders.  Any party or attorney who has received notice 

of a lien, or other claim upon proceeds recovered in the action, shall notify the 

lienholder or claimant of the date, time, and location of the mediated settlement 

conference, and shall request that the lienholder or claimant attend the conference 

or make a representative available with whom to communicate during the conference. 

(c) Finalizing Agreement. 

(1) If an agreement is reached at the mediated settlement conference, 

then the parties shall reduce the terms of the agreement to 

writing and sign the writing, along with their counsel.  

By stipulation of the parties and at the parties’ expense, the 

agreement may be electronically recorded.  If the agreement 

resolves all issues in the dispute, then a consent judgment or one 

or more voluntary dismissals shall be filed with the court by such 

persons as the parties shall designate. 

(2) If the agreement resolves all issues at the mediated settlement 

conference, then the parties shall give a copy of the signed 

agreement, consent judgment, or voluntary dismissal to the 

mediator and to all parties at the conference, and shall file the 

consent judgment or voluntary dismissal with the court within 
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thirty days of the conference, or within ninety days if the State or 

a political subdivision of the State is a party to the action, or 

before expiration of the mediation deadline, whichever is later.  

In all cases, a consent judgment or voluntary dismissal shall be 

filed prior to the scheduled trial. 

(3) If an agreement that resolves all issues in the dispute is reached 

prior to the mediated settlement conference, or is finalized while 

the conference is in recess, then the parties shall reduce the terms 

of the agreement to writing and sign the writing, along with their 

counsel, and shall file a consent judgment or voluntary dismissal 

disposing of all issues with the court within thirty days of the 

conference, or within ninety days if the State or a political 

subdivision of the State is a party to the action, or before 

expiration of the mediation deadline, whichever is later. 

(4) When an agreement is reached upon all issues, all attorneys of 

record must notify the senior resident superior court judge within 

four business days of the settlement and advise who will file the 

consent judgment or voluntary dismissal. 

(d) Payment of the Mediator’s Fee.  The parties shall pay the mediator’s 

fee as provided by Rule 7. 

(e) Related Cases.  Upon application of any party or person, the senior 

resident superior court judge may order that an attorney of record or a party in a 

pending superior court civil action, or a representative of an insurance carrier that 

may be liable for all or any part of a claim pending in superior court, shall, upon 

reasonable notice, attend a mediation conference that may be convened in another 

pending case, regardless of the forum in which the other case may be pending, 

provided that all parties in the other pending case consent to the attendance ordered 

under this rule.  Any attorney, party, or representative of an insurance carrier that 

properly attends a mediation conference under this rule shall not be required to pay 

any of the mediation fees or costs related to that mediation conference.  Any disputed 

issue concerning an order entered under this rule shall be determined by the senior 

resident superior court judge who entered the order. 

(f) No Recording.  There shall be no stenographic, audio, or video 

recording of the mediation process by any participant.  This prohibition includes 

recording either surreptitiously or with the agreement of the parties. 

Comment 

Comment to Rule 4(a).  Parties subject to 

Chapter 159 of the General Statutes of North 

Carolina—which provides, among other things, 

that if an obligation is evidenced by a contract or 

agreement requiring the payment of money or by 

a purchase order for supplies and materials, then 

the contract, agreement, or purchase order shall 

include on its face a certificate stating that the 

instrument has been pre-audited to assure 

compliance with N.C.G.S. § 159-28(a) and that an 

obligation incurred in violation of 

N.C.G.S. § 159-28(a) or (a1) is invalid and may 
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not be enforced—should, as appropriate, inform 

all participants at the beginning of the mediation 

of the preaudit requirement and the 

consequences for failing to preaudit under 

N.C.G.S. § 159-28. 

Comment to Rule 4(c).  Consistent with 

N.C.G.S. § 7A-38.1(l), if a settlement is reached 

during a mediated settlement conference, then 

the mediator shall ensure that the terms of the 

settlement are reduced to writing and signed by 

the parties and their attorneys before ending the 

conference.  No settlement shall be enforceable 

unless it has been reduced to writing and signed 

by the parties. 

Cases in which an agreement upon all issues 

has been reached should be disposed of as 

expeditiously as possible.  This assures that the 

mediator and the parties move the case toward 

disposition while honoring the private nature of 

the mediation process and the mediator’s duty of 

confidentiality.  If the parties wish to keep the 

terms of the settlement confidential, then they 

may timely file with the court closing documents 

that do not contain confidential terms 

(e.g., voluntary dismissal or a consent judgment 

resolving all claims).  Mediators will not be 

required by local rules to submit agreements to 

the court. 

Comment to Rule 4(e).  Rule 4(e) clarifies a 

senior resident superior court judge’s authority to 

order a party, attorney of record, or 

representative of an insurance carrier to attend 

proceedings in another forum that are related to 

the superior court civil action.  For example, 

when there are workers’ compensation claims 

being asserted in a case before North Carolina 

Industrial Commission, there are typically 

additional claims asserted in superior court 

against a third-party tortfeasor.  Because of the 

related nature of the claims, it may be beneficial 

for a party, attorney of record, or representative 

of an insurance carrier in the superior court civil 

action to attend the North Carolina Industrial 

Commission mediation conference in order to 

resolve the pending claims.  Rule 4(e) specifically 

authorizes a senior resident superior court judge 

to order a party, attorney of record, or 

representative of an insurance carrier to attend a 

proceeding in another forum, provided that all 

parties in the related matter consent and the 

persons ordered to attend receive reasonable 

notice of the proceeding.  The North Carolina 

Industrial Commission Rules for Mediated 

Settlement and Neutral Evaluation Conferences 

contain a similar provision, which provides that 

persons involved in a North Carolina Industrial 

Commission case may be ordered to attend a 

mediated settlement conference in a related 

matter.

* * * 

This amendment to the Rules for Mediated Settlement Conferences and Other 

Settlement Procedures in Superior Court Civil Actions becomes effective on 

23 November 2020. 

This order shall be published in the North Carolina Reports and posted on the 

rules web page of the Supreme Court of North Carolina. 

Ordered by the Court in Conference, this the 17th day of November, 2020. 

 

__________________________________ 

For the Court  
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WITNESS my hand and the seal of the Supreme Court of North Carolina, this 

the 17th day of November, 2020. 

 

  __________________________________ 

AMY L. FUNDERBURK 

Clerk of the Supreme Court 


